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10. FLOW DOWN REQUIREMENTS

« Sub is bound by all terms of the Prime Contract and other
project documents between the GC and the Owner.

e Even if the Sub has never seen them.

* Sub must also have written contracts with any of its sub-
contractors or other vendors that require the sub vendors to
agree to be bound by the terms of GC's agreement with the
sub.
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9. DISPUTE RESOLUTION

* Many Subcontracts will call for disputes to be resolved
through binding arbitration.
* Meetings
* Mediation
e Continued Performance
* Arbitration vs. Litigation

* An arbitration clause can impact enforcement of future
mechanic’s lien or payment bond actions, which must be
pursued in district court.

« Can end up with two separate cases, one in court and one through

arbitration
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8. PAYMENT TERMS

* Clearly state when the Sub must submit payment applications,
how long the GC has to make payment, and the reasons that
the GC may withhold payment.

« Requirements for pay applications
 Timing for payment
« Payment by Sub for its Labor, Materials, and Taxes.
 Retainage: amount and when released
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7. TERMINATION FOR CONVENIENCE

* GC may terminate the Sub for any or no reason, “at the GC's
convenience.”

* If you are a Sub, make sure the clause states that the GC will
pay the Sub for labor and materials contributed through the
date of termination, including reasonable profit.

« Sub may not seek any other damages, lost profits, etc.

* The GC will not likely ever terminate the Sub unless there is a
default. If Sub is not in default, it would cost the GC more to
terminate for convenience, pay the Sub in full for Work to
date, and hire someone else. ¢
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6. LIQUIDATED DAMAGES

A daily penalty for failure to complete the project within the
agreed upon schedule.

* Subcontract often simply states that if the GC's contract with
the Owner has a liquidated damages clause, the same terms
apply to the subcontract and against the Sub.

* If a Sub, seek to add qualifying language that the Sub is only
responsible for LD’s to extent directly caused by Sub’s actions
or failure to act.
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5. ATTORNEYS’ FEES

* Language stating the Sub must pay all attorneys’ fees that GC
incurs for any reason.

* If you are a Sub, push for a prevailing party attorneys’ fee
clause:

 Notwithstanding any provisions herein to the contrary, the prevailing
party in any dispute shall be entitled to an award against the non-
prevailing party of the prevailing party’s attorneys’ fees and costs,
including arbitrator fees, expert fees, and filing fees, incurred before,
during, and after any mediation, arbitration, litigation, or other court
proceeding and the non-prevailing party agrees to pay such amounts

to the prevailing party.
P g party. ‘\
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4. CORRECTION OF WORK/WARRANTY

 State time frame for sub to
correct work and complete
punch lists.

« Sometimes these time frames are
covered by the Prime Contract
and not stated in the
Subcontract.
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3. INSURANCE AND INDEMNIFICATION

* Requires Sub to maintain a certain level of insurance as
specified by the GC's insurer.

« Waiver of Subrogation. States that to the extent a claim is
covered by insurance, neither party or its insurance company
will pursue the other for damages.

* Requires Sub to indemnify and hold GC harmless from all
damages and claims related to Sub’s work.
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3. INSURANCE AND INDEMNIFICATION

« GCs are limited to seeking narrow-form contractual indemnity from

a Sub (337.02), meaning the sub can only be held liable to the
extent of its own fault.

« A GCis not allowed to shift its own liability to the Sub.

« GC's are permitted to shift their liability to a Sub’s insurer via an
insurance-procurement agreement,. i.e. the Sub is required to buy
insurance covering the GC (337.05).

* If the Sub fails to obtain the required insurance, the GC may seek
indemnity from the Sub to the extent of the specified insurance if
the requirements of Section 337.05, subd. 2, are met.
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3. INSURANCE AND INDEMNIFICATION

 Primary and Non-Contributory

e This may not be something you already have in place and may
require an endorsement.

* The word “primary” means that your insurance policy will defend and
pay damages on behalf of the GC as an additional insured for a
covered claim due to your actual or alleged negligence. The word
“non-contributory” means that your insurer will not ask the GC's
insurer to “contribute” to the defense or settlement of the claim.
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3. INSURANCE AND INDEMNIFICATION

* Requiring Insurance for Indemnity Obligations:

* Subcontract might require that “such insurance shall include
coverage and endorsements that will insure Subcontractor’s
indemnity obligations under this Agreement” or similar language.

* This could require an endorsement beyond the normal insurance.

* Review the indemnity provisions elsewhere in the agreement to
confirm if there is any requirement to procure any separate insurance

for the GC.
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3. INSURANCE AND INDEMNIFICATION

* Provide 30-day Notice of Cancellation or Non-Renewal:

* This is standard, but many insurance policies no longer require the
insurer give an additional insured a 30-day notice.

e Insurers do not want to be responsible for notifying numerous
certificate holders when insurance policies are cancelled for non-
payment or when they are not renewed.

* Discuss with your insurance agent as this may not be what your
standard policy says and may require a specific endorsement.
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2. DELAYS

* Requires Sub to promptly report any such perceived delays or
forever waive them.

e States that failure to promptly report the alleged delay:
e amounts to the sub’s acceptance of the situation and

 deprives the Sub of a future delay claim or demand for increased
dollars.
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1. PAY IF PAID CLAUSES

* Pay-If-Paid Clause

* The Sub will not be paid until and unless the Owner pays the GC for
the Sub’s work.

* Must be worded properly to be enforceable.

« Language to insert to neutralize a pay-if-paid clause without actually
deleting it:

» Notwithstanding any provisions herein to the contrary, any condition precedent
to paying Subcontractor shall not apply if Owner has not paid GC for the Work
covered by the Subcontractor’s application for payment based upon i)
negligence, breach of contract or other failure to perform by GC, ii) negligence,
breach of contract or other failure to perform by another subcontractor working
on the Project, or iii) other circumstances or causes not attributable to

Subcontractor. ‘\
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1. PAY IF PAID CLAUSES

SAMPLE PAY-IF-PAID CLAUSE

* Receipt of funds by Contractor from Owner is a condition precedent to
the Contractor’'s obligation to pay Subcontractor, regardless of the
reason for Owner’s nonpayment. Contractor shall have no obligation,
legal, equitable or otherwise, to pay Subcontractor for work performed
by Subcontractor unless and until Contractor is paid by the Owner for
the work performed by the Sub. Furthermore, in the event Contractor is
never paid by Owner for Subcontractor’s work, then Subcontractor shall
forever be barred from making, and hereby waives, in perpetuity, any
claim against Contractor therefor.
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1. PAY IF PAID CLAUSE

- Language to Add to Pay If Paid Clause

Notwithstanding any provisions herein to the contrary, any condition precedent to paying
Subcontractor shall not apply if Owner has not paid GC for the Work covered by the
Subcontractor's application for payment based upon i) negligence, breach of contract or
other failure to perform by GC, ii) negligence, breach of contract or other failure to
perform by another subcontractor working on the Project, or iii) other circumstances or
causes not attributable to Subcontractor.
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1. PAY WHEN PAID CLAUSE

* Pay-When-Paid Clause

* A timing clause that does not make the Owner’s payment to the GC
and absolute condition precedent to GC's legal obligations to pay
the Subcontractor, but only states when the GC must pay.

* i.e. "GC shall pay Subcontractor within 7 days after GC receives

payment from the Owner for Subcontractor’s completed and invoiced
Work.”

* This wording is not a true pay-if-paid clause and the GC would
eventually be required to pay the Sub within a “reasonable amount of

time.” .\
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HONORABLE MENTION
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CHANGE ORDERS

* GC will not be obligated to
pay for any extra work unless
the GC signs a written
Change Order before the
extra work begins.

* Note notice provisions and
timing for asserting claims for
extras.
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SCHEDULE

e Sub has reviewed and agrees
with the project schedule and
understands when the work must
be completed.

« Often agreement says the
schedule is a moving target and
the Sub agrees to honor it no
matter how it changes.
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SCOPE OF WORK

 Parties should always
make the specifications
and responsibilities clear
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SUBSTANCE-FREE WORKPLACE

* Prohibits use of drugs or
alcohol or impairment from
any substances, often
including tobacco.
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OSHA COMPLIANCE/PROJECT
SAFETY/EPA/LEAD PAINT

* Sub acknowledges duty to follow all safety laws and rules

* GC can develop a safety manual or plan and Sub agrees it has
read it and will follow it

* Sub must attend safety meeting when scheduled
* Sub must indemnify GC for all OSHA issues
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CITIZENSHIP/AUTHORIZATION TO WORK

* Sub agrees that is and all of its workers are legal to work in
United States

* Sub agrees to indemnify and hold GC harmless from all
claims, damages or issues related to citizenship of its workers
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LEAVING MATERIALS AND EQUIPMENT ON

SITE

e If the Sub is terminated or otherwise leaves the project for any
reason (for example, the GC's failure to pay), the Sub is
required to leave all of its materials, tools, and equipment on
the job site so that the GC or a replacement Sub may use

them.

* If you are a Sub, limit this to only leaving materials on site and
not your tools and equipment.
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SUBCONTRACTOR REVIEW OF PLANS AND
SITE CONDITIONS

e Sub should acknowledge
review of plans and site, that
it knows of no issues, and
that it can perform its work
for the price
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PROPRIETARY INFORMATION/NON-

SOLICITATION

* Sub agrees not to solicit
GC's customers or use GC's
information for any purpose
outside of the project.
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QUESTIONS?

CONTACT NORTH RISK’S
VALUE-ADDED SERVICES HOTLINE AT:

(888) 667-4135
CONSTRUCTIONLAW@NORTHRISKPARTNERS.COM
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