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Background

• Civil Engineering Degree from UW- Madison

• Worked in Construction for 25 years
• Project Manager for Ryan Companies

• Project Executive for Mortenson Construction

• Program Technical Specialist – Construction for CIC for past 6 years
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Objectives

• To give a working understanding of the basic tools of 
contractual risk transfer.

• Review contracts with a better understanding of how to 
evaluate contracts based upon CIC minimum 
requirements. 

• Understand Certificates of Insurance and what to look 
for.
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Why are Contracts Important in Construction?

• Contractors generate claims, disputes and lawsuits

• On average, it takes 5 to 7 years for a construction defect claim to surface.

• Top CD issues: WATER.
• Roofing Systems, Foundation/Soils, Curtain Walls, HVAC

• Emerging: Air Quality/Odor

• Peak claim activity -policy years ‘05, ’06, ‘07, ’08

• For every $3 of indemnity, CIC roughly pays $1 of Legal
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What is Contractual Risk Transfer?

…mechanism through which liability for risks is allocated 
by contract at the beginning of a business relationship to 
the party with the most control over that risk, and who is 
therefore in the best position to manage and control that 
risk.
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The Most Basic Form of Risk 
Transfer

Page 4 of CRT Guide for 
Businesses
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Important Terms/Concepts

• Indemnification
–Indemnitee vs. Indemnitor

Indemnitee

Indemnitor

An agreement to pay on behalf of another party under 
specified circumstances. An insurance policy is an 
indemnity contract.
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Three Types of Indemnity

•Broad Form
• Assume all legal liability regardless of fault

• Intermediate Form
• Indemnitor (lower tier) assumes all legal liability except when the indemnitee is 

100% or solely at fault

• Limited Form
• Indemnitor only pays that portion of any loss that is directly related to its 

percent of fault
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What Difference Does it Make?

• If indemnity clause unenforceable in state where project 
is located, reverts to common law indemnity = limited 
form indemnity.
• MN, IA, IL allow limited form only

• WI allows all three forms

•Common drafting tip: “To the fullest extent permitted by 
law…”
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Sometimes you will be the 
one passing the risk…

Sometimes you will be the 
one accepting others’ risk.

On some jobs you will do both!
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Project Owner

GC

Electrical

Trenching sub

Upper tier pushes risk 
down to lower tier.

Lower tier is accepting 
risk, protecting upper 
tiers, either from 
vicarious liability 
claims (for sub’s 
negligence), or upper 
tiers for their own 
negligence.

Etc.
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Indemnity Hold Harmless

The right to be protected 
from 3rd party liability claims 

by indemnitor.

The right not to be sued by the 
other party to your contract.
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Hold Harmless

Under a Hold Harmless agreement, 

the party assuming risk agrees not to 
attempt to recover any portion of 
damages from the other contracting 
party.
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Hold Harmless

•Agreement not to pursue each other for 
losses; acts to waive subrogation rights 
on behalf of parties respective insurers.  

•Often, but not always, tied to the 
indemnity clause. 
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Duty to Defend

Requires the indemnitor to “Defend” or fund 
the defense of its upper tier from the initial filing 
of a claim or litigation.

Provides cost of defense before liability is 
determined.

Can be part of the Indemnification Clause, or 
can be separate.
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Is being named an Indemnitee with Defense and 
Hold Harmless language in a contract enough?

NO!
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General Liability Insurance

•Require insurance to back up that “promise.”

•Additionally, require the subcontractor to provide 
proof of having purchased this coverage with a 
Certificate of Insurance (COI).
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Certificate of Insurance

•Turn to page 16 of ADV. 1287

• Items to review

•What should you be looking for ? 
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Certificate of Insurance (Pg.16)
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Which insurer is providing the GL coverage? Auto? Workers 
Comp?
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Additional Insured Status (AI)

Additional Insured offers the best protection.

Makes the upper tier (indemnitee) a party to the contract between the 
subcontractor and its insurer.
Creates an independent right to benefits under the policy from the 

sub’s insurer regardless of the validity of the contract with the sub.
There are over 1,200 different Additional Insured Endorsements so we 

encourage policyholders to discuss this with your Risk Advisor.
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How To Use This Material

►Contracts can be tricky.

►Not intended to be a complete discussion of the topic.

►Use what I’ve discussed today to help determine whether 
you need to have your attorney look over a particular 
contract.

►Use what I’ve discussed today to have better conversations 
with your attorneys.

24


